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Thirunavakarasu v. Siriwardena (1981) 1 SLR 185 at 191

“An industrial arbitrator has much wider powers both as regards scope of the inquiry and the kind of orders he can
make than an arbitrator in civil law. In short, we can fairly say that arbitration under the industrial law intended to
be even more Iliberal, informal, and flexible than the commercial arbitration”

State Bank of India v. Edirisinghe and Others [1991/1 SLR 397 at 398 Thambiah J,

“An indus trial arbitrator is not tied down and fettered by the terms of Page 14 of 15 contract of employment
between the employer and the workman. He can create new rights and introduce new obligate ties between the par-
ties”. *“ The effect of the award is to introduce terms which become implied terms of the contract.”

ibid and 413

“Sansoni, C.J. in Walker Sons & Co. Ltd., v. Fry & others pp. 84, 85, discussing the distinction between an Arbi-
trator’s function and a Judge’s function citing with approval certain dicta in the judgment in Waterside Workers’
Federation of Australia v. J.E. Alexander Ltd. and in Federated Saw Mijll v. James Moore & Son Proprietary
Ltd. The arbitral function is ancillary to the legislative function, and provides the factum upon which the law oper-
ates to create the right or duty. The judicial function is an entirely separate branch, and first ascertains whether the
alleged right or duty exists in law; and, if it binds it then proceeds if necessary to enforce the law.... The arbitrator
will have to decide, not what agreement was made, but what is to be made in regard to the future.

1t however; the dispute is as to what shall in the future be the mutual rights and responsibilities of the parties....thus
creating new rights and obligations.... then the determination is essentially of a legislative character... I the dispute is
industrial, it is not an ordinary legal dispute, I.e., it is not a dispute as to what are the rights and liabilities of the
parties with respect to the past or existing facts. It necessarily looks to the future.”
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“ ...we regret to inform you that we were not aware of the recent change of round ticket issuance, As
a result we are faced with great difficulties with an arrival of 138 tourists to Sri Lanka today from
Poland. If we are unable to purchase the combined round tickets, our estimated total lost will amount
to Rs.460,080/=...”
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T.G.J.L. Amarasinghe v. Dr.N.C.D.Ariyarathne and others SC/FR Application No. 15/2017 SLR 2019 Volume 2
Page 448 at 473
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“I am of the view that the first exception to the second limb of section 22:1:1 has to be applied reasonably
and in manner which authorises keeping a public officer who is charged with grave acts of misconduct
falling within the ambit of section 31:11 of the Code under interdiction and without pay for more than one
year after date of issue of the Charge Sheet, only in cases where the Disciplinary Authority has exercised
and is exercising reasonable diligence in proceeding with the disciplinary inquiry.

Any other construction of the manner in which the first exception to the second limb of section 22:1:1 is
to be applied, will result in an unacceptably harsh provision which will give license to a Disciplinary
Authority to act negligently or even mala fide and cause unnecessary and protracted delays in holding and
concluding a disciplinary inquiry against a public officer who is charged with acts of misconduct falling
within the ambit of section 31:11 of the Code and is under interdiction without pay and, thereby, drive that
public officer to desperation, penury and defeat.

In this connection, it has to be kept in mind that the provisions of Volume II of the Establishments Code
which deal with “GENERAL CONDUCT AND DISCIPLINE” and “RULES OF DISCIPLINARY
PROCEDURE?” are designed to not only ensure integrity and efficiency in the public service and deal with
delinquent public officers but also to do justice to public officers and to protect their interests. These
provisions of the Establishments Code are both the sword to be wielded against delinquent public officers,
as well as the shield that will defend public officers from any arbitrary or capricious actions of their
superior officers. To my mind, the aforesaid manner of applying the first exception to the second limb of
section 22:1:1, is in harmony with the design of the provisions in Volume II of the Establishments Code.”
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T.G.J.L. Amarasinghe v. Dr.N.C.D. Ariyarathne and others SC/FR Application No. 15/2017 SLR 2019 Volume 2

Page 448

“In JAYASINGHE vs. THE ATTORNEY GENERAL [1994 2 SLR 74], the petitioner pleaded that his
fundamental rights guaranteed by Article 12 (1) of the Constitution had been violated by the respondents’
inordinate delaying the disciplinary proceedings against the petitioner after he was interdicted without
pay. Fernando J held [at p.85-86] “The Petitioner’s complaint is not that he was directly deprived of those
safeguards: but only of the delay in the proceedings. It is trite, but nevertheless true, that justice delayed
is justice denied for the very good reason that delay may result in the denial of the substance of a fair trial,
although all the forms are solemnly observed. Delay may result in essential witnesses and documents
becoming unavailable, in recollections slowly fading, in legal expenses gradually becoming ever more
unbearable, and in sapping the will to fight on for justice. All the safeguards may be there as a matter of
form, but the substance of the protection of the law will be lacking.

The aim of the protection of the law is to ensure justice, and so when there is inordinate delay, it can
equally truly be said: protection delayed is protection denied. All delay is unacceptable, but that is not
enough. What amount of delay is to be regarded as inordinate?” The principle eminciated by Fernando in
JAYASINGHE vs. THE ATTORNEY GENERAL applies with full force to the present case before us and
the question raised by His Lordship with regard to the point of time when delay becomes “inordinate” has
to be determined in the present case.”
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Mahaweli Authority of Sri Lanka v. Hon. Ravindra Samaraweera and others CA/WRT/0533/2019 decided on
25.10.2024

“The Court further holds that, under the Industrial Disputes Act, an Arbitrator possesses broad discretionary powers,
enabling them to issue orders that are just and equitable, particularly when there is palpable injustice caused to the
parties. This authority remains intact even in cases where there has been a delay on the part of the parties. If clear
injustice is evident, the Arbitrator is empowered to disregard any such delay and focus on delivering a just and equitable
outcome. Therefore, when determining whether laches have caused material prejudice to the petitioner, the Court will
take into account the Arbitrator’s wide discretionary powers.”
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Brown and Co Ltd v. Ratnayake (1986) 1 BLR 229

“The functions of the arbitral power in relation to industrial disputes is to ascertain and declare what in the
opinion of the arbitrator ought to be the respective rights and liabilities of the parties in relation to each other,
as distinct from the rights and liabilities of the parties exist at the moment the proceedings are instituted.”
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“workman” means any person who has entered into or works under a contract with an employer in any capacity,
whether the contract is expressed or implied, oral or in writing, and whether it is a contract of service or of
apprenticeship, or a contract personally to execute any work or labour, and includes any person ordinarily
employed under any such contract whether such person is or is not in employment at any particular time, and

includes any person whose services have been terminated.”

“industrial dispute” means any dispute or difference between an employer and a workman or between employers
and workmen or between workmen and workmen connected with the employment or non-employment, or the
terms of employment, or with the conditions of labour, or the termination of the services, or the reinstatement
in service, of any person, and for the purposes of this definition “workmen” includes a trade union consisting

’

of workmen;’
Upali Newspapers (Private) Limited v. Dinesh Gunawardhana and others CA/WRT/0555/2019 decided on 23.11.2023
“It is settled law that a dispute that had arisen while the contract of employment existed or a dispute that is

connected to the contract of employment and had arisen after the termination resignation of employment is an
Industrial Dispute in terms of the provisions of the Industrial Dispute Act.”
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ANZ Grindlays Bank Vs Minister of Labour and Others (1995) 2 SLR 53

“Where court held that a dispute can be referred for settlement only if the dispute arose while the relationship
of employer workman subsists.”
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